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TURK PATENT ENSTITUSU
2015 YILINAAIT =
RESMI UCRET TARIFESINI
YAYINLADI

Tiirk Patent Enstitisti (TPE) nezdinde sunulan hizmetlere iliskin
2015 yilina ait resmi iicretler yayinlanmistir. ilgili tarifeye
asagidaki linkten ulasmak mimkdndiir.

http://www.tpe.qgov.tr/TurkPatentEnstitusu/allAnouncement/
anouncementDetail?newsld=272

Séz konusu lcret tarifeleri incelendiginde Marka islem
Ucretleri'nde cevrimici en sik yapilan islemlerden marka
yanina itiraz ve karara itiraz Ucretleri degismezken, adres
degisikligine dair 20 TLlik olan iicret ise kalktigi goriilmekte.

18.01.2015 tarihlive 29240 Sayili Resmi Gazete’de yayinlanarak
ylrirlige giren Marka, Patent ve Endistriyel Tasarimlara
iliskin Yonetmelik degisiklikleri ile devir, lisans, geri cekme/
feragat gibi islemler artik gevrimigi olarak yapilabilecektir.
Daha dnce gevrimigi yapilamayan devir ve lisans islemlerine
cevrimici Ozelligi gelmesi ile gevrimigi yapilan islemler ile
fiziki evrak ile yapilan taleplere iligkin tcretler arasindaki fark
belirginlesmistir.

TPE'nin genel uygulamada vekilleri c¢evrimici hizmetlere
yonlendirmek istegi daha onceki yillarda gevrimigi yapilan
islemler ile fiziki evrak ile yapilan taleplere iliskin (cretler
arasindaki farki arttrmasiyla ortaya cikmakta idi. Onceki
yillarda aradaki fark ¢cogu islem igin 20 TL'yi ge¢gmezken bu sene
degisen Ucretler arasindaki farkin kimi zaman 100 TLden fazla
olmasi ile bu istek cok daha agik bir sekilde ortaya ¢ikmaktadir.

Endiistriyel Tasarim islem Ucretlerinde gevrimici ve fiziki
taleplerde 100 TLden fazla fark olusan hizmetler sunlardir;
Devir islemi Kayit Ucreti, Lisans Kayit ve Lisans Yenileme
Ucreti, Veraset ve intikal islemi Kayit Ucreti, Birlesme veya
Ayni Sermaye Koyma Borcu Kayit Ucreti, Tasarim Rehin ve
Haciz Haklarinin Yayim Ucreti.

Patent ve Faydali Model islem Ucretlerinde de cevrimigi
hizmetlere yonlendirme asikardir. Gegtigimiz yillarda yillik
licretlere bir 6nceki seneye oranla uygulanan orantili artis bu
sene gozlenemezken, ayni zamanda yillara gére de diizenli bir
artis bulunmamaktadir. 20.Y1l Sicil Kayrt Ucreti’nde gevrimici ve
fiziki taleplerdeki fark 355 TL'dir. Avrupa Petenti Fasikiil Yayin
Ucreti gecen sene 700 TL iken bu sene gevrimici 800 TL, fiziki
960 TL olmustur.
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INTA (ULUSLARARASI
MARKA DERNEGI)
137. YILLIK TOPLANTISI

Bu sene 2-6 Mayis tarihleri arasinda San Diego’da yapilacak
olan 137. yillik toplantiya simdiden 5500'den fazla katiimci
kayit yaptirmistir. Ulkemizden 70’ten fazla katilimin
beklendigi toplantida, bu sene meslektasimiz Av. Yasemin
Kenaroglu masabasi toplantisi moderatorligu yapacaktr.
Av. Yasemin Kenaroglu moderatorliigiinii yapacagl masabasi
toplantisinin konusunu “How to Tackle Counterfeiting in
Turkey and Eastern Europe” olarak belirlemistir. Toplantida
taklitle hukuki miicadele ve uzlasmayontemleritartisilacaktir.

INTA toplantisi hakkinda detayli bilgiye INTA web sitesinden
ulagsilabilir.

BIG EYES 20 SUBAT'TA
ViZYONDA

Sanat tarihinin en sansasyonel olaylarindan birini konu alan
Tim Burton’in filmi yakinda vizyonda.

Big Eyes sanat tarihinin en sansasyonel olaylarindan
birini, Walter Keane'nin esi Margaret Keane'in eserlerini
sahiplenmesini konu ahlyor. Film 1950°li yillarda iri gozlii
cocuk tablolariyla meshur olan Margaret Keane'in esi Walter
Keane'e karsi verdigi miicadeleyi anlatiyor.

Margaret Keane, 50'li ve 60’li yillarda evli oldugu Walter
Keane (Walter Stanley Keane) ile birlikte calismistir.
Margaret ilk donemler eserlerini esi Walter Keane adiyla
cikarmis ve cift boyle Gnlenmislerdir. Ama bu konu biraz
dipsiz bir kuyu olup ikisi 1950-1960’lara damgasini vurmus
ancak 1970'e dogru bosanmislardir. Bosanmalari hi¢ kolay
olmamistir ¢linkii ortada “biiyiik gozlii cocuk resimlerini”
kim ¢izdi tartismalari alip bagini gitmistir. Margaret ile Walter
uzun yillar gerek kamu gerek hukuk oniinde kendilerini
ispatlamaya calismislardir ve 6zellikle Margaret uzun vadede
iftiralardan dolayi yipranmistir.



http://www.tpe.gov.tr/TurkPatentEnstitusu/allAnouncement/anouncementDetail?newsId=272
www.resmigazete.gov.tr/main.aspx?home=http://www.resmigazete.gov.tr/eskiler/2015/01/20150118.htm&main=http://www.resmigazete.gov.tr/eskiler/2015/01/20150118.htm
http://www.inta.org/2015AM/Pages/Home.aspx
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Tartismalar vyillar gectikce alevlenmis ve medyada sik sik
ikilinin arasini bozan olaylar ¢ikmaya baslamistir. 1984
yilinda Margaret esinin boya bilmedigini, 6grenmek
istemedigini “ya boyasin ya sussun” diyerek noktalamak
istemistir. 1986 yilinda federal bir yargic 6niinde 53 dakikada
11 yasinda biyik gozli bir cocuk resmi ¢izen Margaret, eski
esi Walter’dan duygusal sikinti ve hasar sebebiyle 4 milyon
dolar tazminat kazanmistir.

Kaynak: http://yenidenbaslasin.tumblr.com/post/99077146
499/margaret-keane

EPO PATENT
TAKIP PROGRAMI

Avrupa Patent Ofisi (EPO) ile Kanada, Meksika, Singapur ve
[srail patent ofisleri arasinda Patent Takip Programi (Patent
Prosecution Highway (PPH)) olarak bilinen pilot programinin
baslatiimasi icin imza atldi. Patent basvuru islemlerini
hizlandirmaya imkan veren bu pilot program ilgili iilkelerde
Ocak 2015 tarihi itibariyla baslad.

Patent Takip Programi (Patent Prosecution Highway (PPH))
nedir?

Patent Takip Programi (Patent Prosecution Highway (PPH)) ile
patent bagvuru siirecinin hizlandiriimasi ve basvuru sahibi
icin maliyetlerin diisliriilmesi hedeflenmektedir. Program
sayesinde patent ofisleri arasinda yapilan bir dizi anlasma
ile ofislerin patent inceleme siirecindeki calismalarinin
paylasiimasi 6zendirilirken, patent sahibinin istegiyle patent
inceleme siireglerinin hizlandirilmasi da amaglanmaktadir.

Patent Takip Programi (Patent Prosecution Highway
(PPH)) sayesinde basvuru sahibi, anlasmali ofislerden biri
tarafindan basvurusunun bir veya daha fazla istemi (izerine
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“patentlenebilir” karari aldiktan sonra bu karari kullanarak
anlagsmali bir diger ofisteki ilgili basvurusunun inceleme
surecinin hizlandirilmasi talebinde bulunabilmektedir. Burada
iki ayri ofisteki basvurularin, riichan-basvuru iliskisine sahip
olabildigi gibi ayni rlichana sahip basvurular seklinde de
olabildigini ifade etmek gerekir.

Bilindigi (izere bir diger PPH pilot programi da Ocak 2014
tarihinde diinyanin en biyik bes fikri milkiyet ofisinin IP5
(Avrupa Patent ofisi (EPO), Japon Patent Ofisi (JPO), Kore
Fikri Milkiyet Ofisi (KIPO), Cin Halk Cumhuriyeti Devlet Fikri
Milkiyet Ofisi (SIPO), Amerika Birlesik Devletleri Patent ve
Marka Ofisi (USPTO)) arasinda uygulanmaya baslanmisti. Bu
programda bu ofislerden birinin

- Uluslararasi Arastirma veya inceleme Otoritesi olarak
hazirladigi Uluslararasi Arastirma Raporu’nun yazili gorisi
veya Uluslararasi On inceleme Raporu, ya da

- Ulusal faza girmis bir PCT bagvurusu veya ulusal bir
basvurunun ulusal inceleme agamasinda

verilmis  “patentlenebilir” karari, programa lye diger
ofislerdeki bagvurunun inceleme sirecini hizlandirmak igin
kullanilabilmektedir.

PCT kaynakli PPH programini aralarinda kabul etmis

diger ofislerin detayl bilgilerini WIPO internet sitesinde
bulabilirsiniz.*

TURKCELL CELLO'NUN
TASARIM HAKLARI ILE
ILGILi ACILAN DAVADA 100
BiN TL MANEVi TAZMINATA
MAHKUM EDILDi

Turkcell, oyuncak bebek Cello ve ailesinin tasarim haklari ile
ilgili agilan davada 100 bin TL manevi tazminata mahkum
edildi. Mahkeme, Cello oyuncak bebeklerinin tasarimcisinin
Fatos Oyuncak’in kurucusu Fatma inhan’a ait olduguna karar
verdi.



http://yenidenbaslasin.tumblr.com/post/99077146499/margaret-keane
http://www.wipo.int/pct/en/filing/pct_pph.html
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TURKCELL ile 1990’ yillarin s6hretli oyuncak markasi Fatos
Oyuncak’in kurucusu Fatma inhan, ‘Sinyal Bebek’ olarak da
anilan Cello oyuncak bebekleri sebebi ile karsi karsiya geldi.
10 sene devam eden dava sonucunda mahkeme, Turkcell’i
oyuncak bebek Cello ve ailesinin tasarim haklari igin Fatma
inhan’a 100 bin lira manevi tazminat 6demeye mahkum etti.

Mahkeme, Fatma inhan’in manevi hakkinin ihlal edildigine
isaret ederek 1 milyon TL yerine 100 bin TL tazminat
o6denmesine hilkmetti. Bahsi gecen tazminatin 6denmesine
Turkcell ve Turgay Adiyaman esit 6lclide mesul tutuldu.
Kararda dava masraflari da Turkcell ve Adiyaman’in lzerine
birakildi. Mahkeme bunun vyani sira Turkcell tarafindan
TPE’ye gerceklesen tescillerin de hikiimsiiz kaldigini, sicilden
cikariimasina karar verdi. inhan’in tarafi belirlenen tazminat
tutarinin tahsili icin icra takibi yoluna gidecegini ifade etti.
Gerekeeli kararin taraflara tebligi ile beraber Yargitay’a itiraz
basvurularinin da yapiimasina baslanacak.

Kaynak: http.//www.baroturk.com/turkcell-davayi-kaybetti-
4300h.htm
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Yazar: Av. Sertel Siraci / Erdem Kaya Patent AS
E=mail: s.siraciderdemkayapatent.com
Twitter: (dsertelsini.org

TELIF

Dijital Miizik Platformlan
ve Telif Hakki

60 milyon aktif kullanicisindan, 15 milyon Uyenin para karsiligi hizmet aldigi Spotify
sanatcilara 6dedigi rakamlarla ilgili seffafligi ile taniniyor. 30 milyon sarki gibi dev bir miizik
arsivine sahip olan Spotify bu giine kadar sanatgilara 2 Milyon Dolar 6deme yapti. Artik
alblim satisinin degil, tek tek sarkilarin satildigi donemde Spotify her calan sarki icin 0.6
dolar cent, yani 100 defa calan bir sarki icin yaklasik 1 TL telif Gicreti veriyor vee gectigimiz
glinlerde Youtube da benzer bir platform acacagini duyurarak bize bu islerin nereye gittigini
de gostermis oldu.

CD satislariyla bagslayan dijital serlivende 6zellikle MP3 icadiyla birlikte izinsiz ¢ogaltma
sorgulanmaya basladi. MP3 sonrasi mizikleri diledigimiz zaman dinlemenize imkan veren
servisler ortaya ¢ikti. Bu sefer de bir kiralama olmayan bu servislerin umuma iletim hakki
ihlalleri nedeniyle 6zellikle muzik sirketleri ile anlagsmasi gerekti.

Uluslararasi Fonogram Endiistrisi Federasyonu (IFPI) internetten indirilen miizik dosyalarinin
%95'nin hukuka aykiri oldugunu tespit etmis. iste bu noktada hukuka uygun hale getirilirse
kullanici dostu girisimlerle ne kadar biyiik bir pazarin oldugu goriilebilir. Universal Music,
%60-%70 oraninda Spotify kullanicisinin eskiden yasa disi yollarla miizik indirdigine inaniyor.
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Spotify, saatlerce MP3 aramaktan bikan ve bilgisayarina virlis bulastrmaktan korkan
dinleyiciler igin yeni bir imkan sagladi. Clinkii bu servislerin aylik bedelleri oldukga diisiik
ve inanilmaz bly(k bir arsive sahip. Sadece arsiv ile kalmiyor yeni mizikleri kesfetmenizi
saglayan alt yapiyl da sunuyor. Servislerin eser sahipleri agisindan iyi tarafi hem mizik
yapim sirketi hem de sanatglilar eserlerinin bir ayda kag defa dinlendigi gibi basit verilere
ulasabiliyor ve hak ettikleri bedeli adaletli bir sekilde alabiliyorlar.

Meslek birliklerinin yaptigi 6demelerle ilgili soru isaretleri higbir zaman ortadan kalkmadi.
Elbette internet ortami igin manipdle edilebilirligi dile getirilebilir fakat servisi veren sirketler
buna razi ve engellemek icin elinden yapiyorlar. internet ile birlikte bireysel gelir elde etmek
icin yeni bir yol ortaya ¢ikti. Mizik platformlarinin dinleyici ile sanatgiy! bir araya getirme
yontemi, fiyat stratejileri ve seffafligi sanatcilarin bireysel olarak gelir elde etmesini de
oldukga kolaylastirdi. Her sey bir yana, sanatgi agisindan bir miizik eserinin diinyanin diger
ucundaki birisi tarafindan dinlenebilmesinin verdigi his icin paha bigilemez.

Bu platformlarlaiilgili bir soru isareti de bedeli 6denen sarkilarin sahibi kim olacagi ile ilgilidir.
Aktor Bruce Willis i Tunes hesabindaki bitln sarkilari gocuklarina miras birakmak istemesi
uzerine Apple bunun mimkiin olmadigini ¢linki bir kullanicinin sarkilara sahip olmadigini,
sadece kiralandigini savunmustu. Oysa benzer konu fiziksel olarak elimizdeki CD’ arsivi
icin tartisma konusu olmayacaktr, fiziki olarak nesilden nesile gegebilecektir. Bu noktada
fiziki bir niisha ortada olmadigi igin tikla dinle servislerin kiralama olarak kabul edilmesi de
tartismali bir konudur.

Bir baska ilging tartisma da Spotify’da kullanicilarin olusturdugu mizik listelerinden
kaynaklandi. Londra’nin dans kaltlri odakh miizik sirketi Ministry of Sound dénem dénem
sarkilarin derlendigi albiimler gikartan bir sirket. Bazi Spotify kullanicilarinin calma listelerinin
sirketin cikardigi toplama alblmleriyle benzer olmasi nedeniyle Spotify dava agti. Sirketin
gerekgesi de her ne kadar sarkilar Gzerinde mali hakki olmasa da kendilerinin uzun siiren
ugraslarla bu listeleri olusturdugu, kullanicilarin ise bu emegi sarf etmeden benzer listeler
yapmis olmasi.

Gorildigu gibi CD'den glinimizdeki tikla dinle servislere kadar ¢ok hizli bir doniisim
yasaniyor ve degisim hukuksal sorunlarda da kendisini gosterirken, tartisilan temel fikri
milkiyet kurallarina yeni bir katman ekleniyor.
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Dovme ve Telif Haklari

Dévme, son zamanlarin en yaygin kullanilan viicut siisleme sanati olarak giiniimiizde yerini
almistir. ilk ne zaman ve nerede ¢iktigi bilinmese de baslangicindan giiniimiize farkli amaglar
icin; bir grubu belli etmek, bir seylerden korunmak, bir ordu sembolii, bir asilik gostergesi
gibi ¢ok amaglar icin kullanilip giinimiize gelmistir. Simdilerde daha ¢ok bir moda, yani
viicut stisleme sanati olarak yerini almistir. Peki, dévme bir eser olarak kabul gériip, eser
gibi korunabilir mi?

Fikir ve Sanat Eserleri Kanunu (“Kanun”) madde 2'deki tanima gore bir sanat eseri iki 6zelligi
tasimak zorunda: “fikir ve sanat mahsiilii olmak” ve “sahibinin hususiyetini tagimak”.

Her ne kadar, Kanun eser tirlerini bes ana baslik altinda toplamis olsa da, temel olarak
koruma altina alinan fikir veya sanat mahsullini korumaktr. Su halde, sahibinin hususiyetini
taglyan ve Kanun’un aradigi 6znel ve nesnel unsurlari tagiyan dévmelerin glizel sanatlar
icinde degerlendirilmesi ve bir eser olarak korunmasi gerekir.
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Son yillarda 6zellikle diinyada dévmelere iliskin agilan telif davalariyla birlikte bu konu daha
hararetli tartisilir hale geldi. Bu davalarin son donemde en (inliilerinden biri Myke Tyson’in
ylziindeki ikonik dévmeyi yapan dévme sanatgisi Victor Whitmill'in Warner Bros’a agtigi
davaydi. S6z konusu Whitmill tasarimi dévmenin ¢ok benzeri Warner Bros’un yapimciligini
ustlendigi “Hangover II” fiminde Ed Helms’in oynadigi karakterin ylziinde gorilmistl. S6z
konusu dava uzlagsma yoluyla ¢oziildii ancak Warner Bros bu ihlalden dolayi sanatgiya
yiikliice bir tazminat 6demek durumunda kald.

Bu noktada eger dévme eserlerinin telif korumasina tabi olacagini kabul edersek, diger
tartigma konusu ise teklif hakkinin kime ait olacagidir. Dévme insan viicuduna yapilan
bir “body art” ise bagkasinin viicuduna yapilan bir dévmenin telifi fikir sahibi ve yapan
dévme sanatcisina mi yoksa dovmeyi viicudunda tasiyan kisiye mi ait olacak? Bu noktada
insanin viicudu iizerindeki kisisel manevi haklari ile ddvme sanatgisinin eser lizerindeki
manevi haklarinin ¢atismasi s6z konusu olacaktir. Daha dncede séyledigimiz gibi Kanun’da
temel olarak korunan deger fikir ve sanat yaratma cabasi oldugundan kanimca burada
eser sahibinin sanati icra eden dovme sanatgisi oldugu séylenmelidir. Bunun yani sira bu
noktada korunmasi amaglanan dévme sanatinin hali hazirda alisilagelmis bir cigek, bocek ya
da cok genel gecer bir figlir olmadiginin da belirtiimesi gerekir. Dovmeye 6znelligini katan,
gerektiginde kisinin viicuduna gore diizenleyen yani tabiri caizse sanat eseri olarak dévmeyi
yaratan her kimse eser sahibi de o olmalidir.

Sonug olarak, teknolojinin biyk bir hizla ilerledigi donemimizde insan beyni yaraticilikta
her gegen gilin daha yliksek seviyelere ulasiyor. Sokakta, insan viicudunda, duvarda giinliik
hayatimizda her an bu yaraticihgin izlerine rastlamak mimkin. Dolayisiyla hukukun amaci
cok eski caglardan beri saygl goren sanat ve eser kavramlarini en genis anlamda dustinerek
koruma altina almak olmalidir.
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Av. Asli Dilara Bayat / Giin Avukatlik Biirosu
iletisim thande.hancer(dgun.av.tr,
Dilara.Bayat(dgun.av.tr

KARAR

Turk Patent Enstitusii’nden

Hiukiimsizliik Tehdidi Altindaki Markalarin
Basvuru Sahiplerine Kazanilmis Hak
Saglayamayacagina Dair Emsal Karar

Gectigimiz aylarda, Tiirk Patent Enstitiisii (TPE) Yeniden inceleme ve Degerlendirme Kurulu
(YIDK) tarafindan verilen bir kararda, hiikiimsiizliik tehdidi altinda bulunan markalarin
sahiplerine sonraki basvurulari bakimindan mutlak bir hak saglamayacadi agikga vurgulandi

Karara konu olayda, Asustek Computer Incorporation (“Asustek”), tim diinyada uzun yillardir
kullanmakta oldugu ve taninmis hale getirdigi logosunun ayirt edilemeyecek kadar benzeri
olan? ibaresinin Tiirkiye'de bir tekstil sirketi tarafindan Tirk Patent Enstitiisii nezdinde 2004
34629 sayi ile tescil edildigini 6grendiginde, derhal tekstil sirketinin taninmis ASUS logosu
lizerindeki haklarini ihlal eden markalari aleyhine istanbul 1. Fikri ve Sinai Haklar Hukuk
mahkemesi (FSHHM) nezdinde bir hiikiimsiizlik davasi agmistir.

Ote yandan, Asustek tarafindan ayni tekstil sirketi tarafindan yapilan ve 206 sayili Resmi
Markalar Bilteni’nde yayinlanan 2012/11655 sayili® ibareli marka basvurusuna da itiraz
edilmis, delillere dayanarak ASUS logosunun yiiksek ayirt edicilik vasfini haiz taninmis bir
marka oldugu ve diger markalara kiyasla ¢ok daha genis bir korumadan yararlandiriimasi
gerektigi belirtilmis ve itiraza konu basvurunun Asustek’in 6nceki tarihli basvuru ve tescillerine
3 olan benzerligi ve yarathgi karistirilma ihtimalinin yani sira, basvurunun Asustek’in taninmis
markasina zarar verebilecegi ve bagvurucunun kéti niyetli olmasi gerekeeleri ile bagvurunun
reddi talep edilmistir.
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TPE Markalar Dairesi Bagkanhgi 17.05.2014 tarihli ve 2013-0-286667 sayili karari ile
Asustek tarafindan yapilan itirazi reddetmis ve redde gerekge olarak “basvuru sahibinin
ayni ibareyi igeren tescilli markalarinin varlgl” goésterilmistir. TPE Markalar Dairesi
Baskanlig’'nin kararina Asustek tarafindan YiDK nezdinde itiraz edilmis, basvurucunun énceki
tarihli tescilleri aleyhine istanbul 1. FSHHM nezdinde hiikiimsiizliik davasi agildigi agiklanmis
ve dava konusu markalarin hiiklimsiz kiinmasinin kuvvetle muhtemel oldugu belirtilmistir.

Yapilan karara itiraz {izerine TPE YiDK tarafindan verilen 25.07.2014 tarihli, 2014-M-6294
sayili kararda, TPE YiDK tarafindan Asustek’in 6nceki tarihli 207781 sayili markasi kapsaminda
yer alan “bilgisayar ¢antalar!” ile itiraza konu basvuru kapsaminda yer alan 35. siniftaki
“Miisterilerin mallan elverisli bir sekilde gormesi ve satin almasi igin her tiirlii cantalarin bir
araya getirilerek sunulmasi hizmetleri”nin benzer oldugu tespit edilmis ve markalar arasinda
karistirilma ihtimalinin bulundugu belirtilmistir.

Ancak bunun da &tesinde, TPE YIDK, Asustek tarafindan basvuru sahibinin dnceki tarihli
tescillerinin hiiklimsUzIGgl talebi ile agilan davalari dikkate almis ve “hiikiimsiizliik tehdidi
altindaki markalarin incelenen basvuru bakimindan bagvuru sahibi lehine bir kazanilimis
hak dogurmasinin miimkiin gériilmedigini” belirtmistir.

Yerlesik uygulamada, genellikle kanuni bir zorunluluk olmadigl gerekgesi ile agiimis olan
davalarin sonucunu beklenmesine gerek olmadigi yoniinde kararlar olusturan ve kararlarinda
hentiz sonuglanmamis davalari dikkate almayan TPE’nin bu kararinin son zamanlarda verilen
en yenilikci ve olumlu kararlardan biri oldugu sdylenebilir.

Usul ekonomisi ilkesi ile de son derece bagdasan bu kararin yerlesik bir i¢tihat haline gelmesi
durumunda, ozellikle kotii niyetli tescillerine dayanarak hak iddiasinda bulunan basvuru
sahipleri karsisinda tescilsiz taninmig markalarin gergek hak sahiplerinin de korunmasinin
yolu agilacak, agilmis hiikiimsiizliik davalari devam ederken yapilan yeni bagvurularin
hiikiimsiiz kiinmasi icin devam eden davalarin genisletilmesine veya yeni davalar
aciimasina gerek kalmayacaktr.
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Yazar: M. N. Aydin Deris,
Deris AvukatUk Ortaklgi

PATENT ve Deris Patent ve Marka Acentaligi A.S.
Iletisim :deris(dderis.com.tr

Challanges of Patent Applications for
International Collaborators

The currently in force Decree-Law No. 551 on the protection of patents and utility models
provides under section Il (Articles 16 to 41) provisions for “Employees Inventions” and under
Section VIl chapter Il (Articles 125 to 128) provisions for “Secret Patent”.

The challenges for international collaborators lie principally on these two levels. A third
level of challenge is about “joint inventions” made by several inventors who can claim
joint-ownership of the invention depending which of the joint ownership regimes shall be
applicable.

Regarding the employee inventions, the Decree-Law No. 551 distinguishes between:

- the inventions made by the employee within the context of his/her employment
contract while also benefiting from the experience contribution and facilities of the employer

and

-“free inventions” which are those made by the employee outside of his/her work contract,
environment and premises.

Under this system the employee can freely dispose the so-called “free inventions” whereas
the employer will be entitled to claim the ownership of the “employee invention” subject to
certain conditions and action deadlines. The provisions directed to the private employment
contracts are applied by analogy to the persons working in the public enterprises/bodies and
to the personnel under Armed Forces but not in universities and similar higher education
bodies/institutions.

In fact under the current system the inventions made by the university professors and other
teaching personnel are deemed “free inventions” over which they have full rights even
when the invention is realized within the university’s premises utilizing the university’s labs
and “R&D” facilities/material.
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The draft law for amending, among others, the Decree-Law No. 551 proposes to change
the “free inventions” made by the professors and the teaching personnel into “employee
inventions” entitling the Higher Education bodies/Universities where they work to claim
ownership over their inventions. Under the draft law, in case the University does not
claim ownership of the invention and does not file a patent application in respect thereof
the invention is deemed to be released thereby becoming a “free invention” giving the
inventor the right to file a patent application in her/his name. To the difference of the
current legislation, the draft law proposes to apply the same rule to the PhD students as
well.

What will happen to the invention made by the professors/teaching personnel outside of
their university and without utilizing their university’s “R&D” facilities and labs is anybody’s
guess as the current provisions as well as the draft law are silent about such a possibility. As
this kind of problematic being, by nature, subject to interpretation, also depending on the
terms and nature of the contractual/employment relation between the professor and the
university, the issue of whether or not the professor’s invention is a “free invention” will
have to be settled before the court for deciding “who” owns “what”.

In fact the major challenge at this level is to avoid ending up in the “interpretative territory”
as to “who” owns “what” according to the legal distinction between “employee inventions”
and “free inventions” as the same type of problematic may be of question also for situations
involving the participation of collaborators in cross-border R&D activity. A number
of parameters may have to be taken into account for determining whether or not the
invention is a “free invention” to allow the inventor to claim ownership over it, such as:

- the very nature and terms of the employment contract

- whether or not the collaborator’s job description/assignment as determined by
the employer involves “R&D” activity

- whether or not the employer’s labs/equipment has been used for realizing the
invention

- whether or not the employer’s experience, know how (savoir faire) has
contributed for realizing the invention.

- especially in “R&D” work involving cross-border teams, under whose instruction
/supervision the R&D work is carried out and to whom it is reported.

Another factor of importance is obviously where, in geographical terms, the R&D activity
is carried out and where the invention is realized. This constitutes the second level of
challenge as the Decree-Law No.551 provides under article 128 parag.1 the requirement
of preliminary administrative authorization for an invention which is classified as “secret”
for reasons of national defense in order for it to be filed as patent application(s) in foreign
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country(ies). According to this provision the administrative authorization for filing in foreign
country(ies) will be given by the Turkish Patent Institute upon specific, prior, clearance of the
Ministry of Defense.

Article 128 parag.2 rules that where the inventor has his/her residence in Turkey, unless
proof to the contrary, the invention is deemed to have been realized in Turkey.

Article 125 last paragraph rules that patent/application classified as “secret” may be put to
use, totally or partially, upon the clearance of the ministry of Defense subject to the terms
and conditions determined by the Ministry.

Article 122 parag.5 forbids the applicant or the patentee of the “secret” patent/application
of divulgating information about its content to unauthorized third parties.

To avoid pitfalls and interpretative issues arising from the above scenarios and legal
provisions, the participation of collaborators to cross-border “R&D” activity need to the
carefully organized and preferably questioned upfront especially having regard to their
employment contract and job description/assignment with their employer and within the
cross-border “R&D” team as all such elements may serve as parameters for considering the
invention as an “employee” or a “free” invention.

As regards the third level of challenge, the delicate issue of “joint inventions”, leading
to joint ownership, may have a contractual basis but also may arise from a number of
situations such as resulting from a service agreement, assignment/division of right(s),
heritage, merger & acquisition of a company etc. In Turkey “Ownership in Common” (Co-
Ownership) is governed by an agreement between the parties whereas in the absence of
such an agreement, the Civil Code provisions on “joint ownership” shall apply (Article 85 of
Decree-Law No. 551).

Under the “Joint Ownership” regime more than one person owns an undivided asset in its
entirety with determined stakes that can be individually/separately disposed of, transferred,
assigned, pledged.

Under the “Ownership in Common” (Co-Ownership) regime more than one person jointly
own an asset, under a partnership relation between them, on the basis of a contract or
by virtue of law, the right of each partner covering the asset(s) of the partnership. The
management or disposal of the asset(s) under “Ownership in Common” necessitates a
unanimous decision of the partners. The “Ownership in Common” shall be terminated
upon the transfer of the asset(s), the dissolution of the partnership or branching out to the
“Joint Ownership” regime.

As this is an area where the applicable regime of joint ownership may vary depending
on the circumstances and situations, the challenge is again to avoid the pitfalls of the
“interpretative territory” to the extent possible by determining upfront the issue of
ownership.
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The Chicago Handbook of University Technology Transfer and Academic
Entrepreneurship

Publication Date: March 9, 2015

As state support and federal research funding dwindle, universities are increasingly viewing
their intellectual property portfolios as lucrative sources of potential revenue. Nearly all
research universities now have a technology transfer office to manage their intellectual
property, but many are struggling to navigate this new world of university-industry
partnerships. Given the substantial investment in academic research and millions of dollars
potentially at stake, identifying best practices in university technology transfer and academic
entrepreneurship is of paramount importance.

The Chicago Handbook of University Technology Transfer and Academic Entrepreneurship is
the first definitive source to synthesize state-of-the-art research in this arena. Edited by three
of the foremost experts in the field, the handbook presents evidence from entrepreneurs,
administrators, regulators, and professors in numerous disciplines. Together they address
the key managerial and policy implications through chapters on how to sustain successful
research ventures, ways to stimulate academic entrepreneurship, maintain effective open
innovation strategies, and improve the performance of university technology transfer offices.

A broad and ambitious work, the handbook offers comprehensive coverage for universities
of all types, allowing them to confidently handle technology commercialization and further
cultivate innovation.



http://www.amazon.com/Handbook-University-Technology-Transfer-Entrepreneurship/dp/022617834X/ref=sr_1_14?s=books&ie=UTF8&qid=1424847954&sr=1-14
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Understanding Copyright: Intellectual Property in the
Digital Age

Publication Date: April 25, 2015

Digital technology has forever changed the way media is
created, accessed, shared and regulated, raising serious
questions about copyright for artists and fans, media
companies and internet intermediaries, activists and
governments. Taking a rounded view of the debates that
have emerged over copyright in the digital age, this book:

e Looks across a broad range of industries including
music, television and film to consider issues of media power
and policy.

* Features engaging examples that have taken centre stage in the copyright debate,
including high profile legal cases against Napster and The Pirate Bay, anti-piracy campaigns,
the Creative Commons movement, and public protests against the expansion of copyright
enforcement.

¢ Considers both the dominant voices, such as industry associations, and those who
struggle to be heard, including ordinary media users, drawing on important studies into
copyright from around the world.

Offering media students and scholars a comprehensive overview of the contemporary
issues surrounding intellectual property through the struggle over copyright, Understanding
Copyright explores why disagreement is rife and how the policymaking process might
accommodate a wider range of views.

The Unitary EU Patent System (Studies of the Oxford Institute of European &
Comparative Law)

Publication Date: March 26, 2015

The purpose of this book is to explore the key substantive, methodological, and institutional
issues raised by the proposed unitary EU patent system contained in EU Regulations
1257/2012 and 1260/2012 and the Unified Patent Court Agreement 2013. The originality
of this work lies in its individual contributions and uniquely broad approach, taking six
different (historical, constitutional, international, competition, institutional and forward-
looking) perspectives on the proposed patent system. This means that the book offers a
multi-authored and all round legal appraisal of the proposed unitary system from experts in
patent law, EU constitutional law, private international law, and competition law, as well as
leading figures from the worlds of legal practice, the bench, and the European Patent Office.
The unitary patent system raises issues of foundational importance in the fields of patent
and intellectual property law, EU law and legal harmonization, which it is the purpose of the
book to engage with.

This is a work which will enjoy wide and enduring interest among academics, policy makers
and decision makers/practitioners working in patent law, intellectual property law, legal
harmonization, and EU law.



http://www.amazon.com/Understanding-Copyright-Intellectual-Property-Digital/dp/1446285847/ref=sr_1_11?s=books&ie=UTF8&qid=1424847923&sr=1-11
http://www.amazon.com/Unitary-Studies-Institute-European-Comparative-ebook/dp/B00TSB1OYI/ref=sr_1_42?s=books&ie=UTF8&qid=1424848014&sr=1-42
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IP Attorney’s Handbook for Insurance Coverage in
Intellectual Property Disputes

Publication Date: May 16, 2015

This revised handbook for IP practitioners provides an
easy-to-use reference for addressing clients’ questions
regarding insurance coverage. Lawyers will find information
on the policy language carriers have used, how courts have
interpreted this language in the most up-to-date cases, and
common issues intellectual property practitioners need to
be sensitive to in litigating insurance cases so that they are
“insurance savvy.”

A valuable checklist highlights:

* The types of intellectual property claims most likely to trigger coverage under
pertinent commercial liability policies

* The broad number of participants involved in a dispute whose insurance may be
implicated

e Other forms of insurance responsive to intellectual property risks

e Guidance on structure

* Numerous “fact scenarios” are included with applicable case citations, as well
as checklists for choosing cyberspace policies and policies covering errors and omissions,
directors and officers, commercial general liability, and intellectual property risks.

This Second Edition is expanded to address new policies from innovators like RPX as well as
an updated comparison of Media Liability Policies, and Cyber Coverage.

Proceedings Before the European Patent Office: A Practical Guide to Success in
Opposition and Appeal (Elgar Practical Guides)

Publication Date: April 27, 2015

The book Proceedings Before the European Patent Office: A Practical Guide to Success in
Opposition and Appeal provides a better understanding of how opposition divisions and
boards of appeal approach the cases before them. The book discusses such topical issues as
how to: - draft and prosecute patent applications to avoid problems later in opposition and
appeal - properly attack or defend a patent - react if the patent is amended - argue in case of
late filings - act in oral proceedings. The Rules of Procedure of the Boards of Appeal are also
discussed including their influence on opposition proceedings. This insightful book focuses
on the practical aspects of the proceedings and contains numerous “practical advice”
sections and “example cases”. Experienced practitioners will find that the detailed case
law citation adds depth to their knowledge. The practical advice and the illustrations from
case law provide patent lawyers and patent attorneys with invaluable guidance on specific
procedural and substantive questions, and on how to act properly in opposition and appeal
proceedings. Proceedings Before the European Patent Office: A Practical Guide to Success
in Opposition and Appeal is an indispensable tool in the armoury of all patent practitioners.



http://www.amazon.com/Attorneys-Handbook-Insurance-Coverage-Intellectual/dp/1627226079/ref=sr_1_31?s=books&ie=UTF8&qid=1424847976&sr=1-31
http://www.amazon.com/Proceedings-Before-European-Patent-Office/dp/1784715301/ref=sr_1_25?s=books&ie=UTF8&qid=1424847976&sr=1-25
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Research Handbook on Cross-Border Enforcement
of Intellectual Property (Research Handbooks in
Intellectual Property series)

Publication Date: February 26, 2015

The Research Handbook on Cross-Border Enforcement of
Intellectual Property systematically analyzes the unique
difficulties posed by cross-border intellectual property
disputes in the modern world.

The contributions to this book focus on the enforcement
of intellectual property primarily from a cross-border perspective. Infringement remains a
problematicissue for emerging economies and so the book assesses some of the enforcement
structures in a selection of these countries, as well as cross-border enforcement from a
private international law perspective. Finally, the book offers a unique insight into the roles
played by judges and arbitrators involved in cross-border intellectual property dispute
resolution.

Providing a comprehensive approach to cross-border enforcement, this Handbook will prove
a valuable resource for academics, postgraduate students, practitioners and international
policymakers.

Contributors: E. Arezzo, S. Bariatti, M. Blakeney, A.F. Christie, T. Cook, P.A. De Miguel
Asensio, F. Dessemontet, P. Ellis, V. Ferguson, C. Geiger, S. Hailing, N.H.B. H ng, T. Kono, M.
Leaffer, T. Leepuangtham, S. Neumann, C.0.Garcia-Castrillon, M. Schneider, I. Stamatoudi, P.
Torremans, O. Vrins, P.K.Yu

Internet Governance by Contract

Publication Date: March 8, 2015

This book presents a transnational and transsystemic perspective on the role of contract in
Internet Governance, and considers parameters for assessing the utility and legitimacy of
contracts in this context.

Bygrave presents definitions and parameters of internet governance and the role of contract
alongside examples of how these are used in the ever-changing internet world. He examines
topical and well-known mediums such as Facebook in relation to their policies and online
parameters.

Taking into account legal developments across jurisdictions and within both common law
and civil law systems, Bygrave explores the idea of the contract as the principal means of
governing the virtual world.



http://www.amazon.com/Cross-Border-Enforcement-Intellectual-Handbooks-reference/dp/1781955794/ref=sr_1_12?s=books&ie=UTF8&qid=1424847923&sr=1-12
http://www.amazon.com/Internet-Governance-Contract-Lee-Bygrave/dp/019968734X/ref=sr_1_7?s=books&ie=UTF8&qid=1424847923&sr=1-7
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